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The ‘ecology’ of enforcement

* The acquis communitaire: the Treaties plus binding
law (regulations, directives and decisions).

* Compliance: Varies across MS and sector

* Problem: from non-implementation to poor
application (AB v. Home Office)

* Management modes: Command and control to ‘co-
administration’ , governance networks




Article 13 TEU

 ‘The Union shall have an institutional framework
which shall aim to promote its values, advance its
objectives, serve its interests, those of its citizens and
those of the member states, and ensure the
consistency, effectiveness and continuity of its policies
and actions.’
* Institutions include the Commission, EP, CM, EC, CJEU)

* Does CJEU ‘serve’ the interests of EU citizens?
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The European Commission

* ‘Guardian of the Treaties’ - Article 17 TEU:

— 1. The Commission shall promote the general interest of the Union and take
appropriate initiatives to that end. It shall ensure the application of the
Treaties, and of measures adopted by the institutions pursuant to them. 1t
shall oversee the application of Union law under the control of the Court of
Justice of the European Union|...] o91%

* Enforcement procedures for competition law; single market law
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Original model of enforcement
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Article 258 TFEU

If the €ommission considers that a

y

Member State has failed to fulfil an EC j [FETEETeEs Doalodut Mg
obligation under the Treaties, it ' ‘]
shall deliver a reasoned opinion on
the matter after giving thg State controls prouess fivcfo.
concerned the opportunity to I
submit its observations. \
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If the State concerned does not Gow?laman-l-

comply with the opinion within the
period laid down by the
Commission, the latter may bring
the matter before the Court of

Justice of the European Union.




Infringement procedure

* Article 260 TFEU

* 1. If the Court of Justice of the European Union finds thata Member State has
failed to fulfil an obligation under the Treaties; the State shall be required to take

* |fthe Commission ¢onsiders that the Member State concerned has not taken the
necessary imeasures to comply with the judgment of the Cour}) it may bring the
case before the Court afiergiving that State the opporitmity to submit its
observations. It shalrspecify the amount of the lump suniGr penalty payment to

be paid by the Member State concerned which it considersappropriate in the
circumstances.

* |fthe Court finds that the Member State concerned has not complied with its

judgment it may lump sum or penalty payment on it.
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‘If the Commission considers that a Member State has
failed to fulfill an obligation under this Treaty, it shall
deliver a reasoned opinion on the matter after giving
the State concerned the opportunity to submit its
observations.’

* Late, incomplete or incorrect transposition of a
Directive:

* Just 4 member states met the deadline to transpose Directive 2004/35/EC
on environmental liability on prevention and remedying of environmental
damage



Art 258 Pre-Litigation Phase

Bilateral discussions & information gathering by Commission

ormal notice letter initiating proceedings; MS provide
observations

*  Average time = 24 months (C-530/11 = 29 months)
 Commission issues reasoned opinion — time frame set out
Referral decision/ decision to withdraw



Addressing transposition neglect (coercion)
Art 258 (2) TFEU

‘If the State concerned does not comply with the opinion within
the period laid down by the Commission, the latter may bring
the matter before the Court of Justice.’

* Bilateral (Cmmn v MS) & multi-level procedure (ECJ ruling/MS
application)

* In 2018, the Commission closed:

* 355 infringements after sending letters of formal
notice;

» 219 cases after sending reasoned opinions;

* 18 cases after deciding to refer the case to the Court |
before submitting the application

* 19 cases following a Court judgment.
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* No guarantee of compliance eg. Francovich



Article 260 TFEU

* Lisbon Treaty Amendments:

* 1. If the Court of Justice of the European Union finds that a Member State has
failed to fulfil an obligation under the Treaties, the State shall be required to
take the necessary measures to comply with the judgment of the Court.

* If the Commission considers that the Member State concerned has not taken
the necessary measures to comply with the judgment of the Court, it may
bring the case before the Court after giving that State the opportunity to
submit its observations. It shall specify the amount of the lump sum or
penalty payment to be paid by the Member State concerned which it
considers appropriate in the circumstances.

* If the Court finds that the Member State concerned has not complied with its
judgment it may impose a lump sum or penalty payment on it.



Art 26

60(2) rulinas

* C ?}04/62 Commlss:,?on v France:
* ‘general and persistent’ breach => penalty payment of EUR 57,
761, 250 AND lump sum of EUR 20 000 000
* C-119/04 Commission vdtaly:
* Only penalty payment requested
* No penalty payment or lump sum

* 2011: 2 CJrulings (C -407/09 Commissionv Greece (€3m lump sum);
C- 496/09 Commission v (taly (€30m lump sum)

* 2012: 3 CJ rulings

* (C-374/11 Commission v/ireland (waste) - lump sum payment: € 2,000,000; daily
penalty: € 12,000 per day;

* (C-279/11 Commission v Ireland (lump sum payment: € 1,500,000);

* (C-610/10 Commission v/Spain (state aid) - lump sum payment: € 20,000,000;
daily penalty: €50,000 pei-day)




C-374/11 Commission v Ireland

* 1. By its application, the European Commission requests the Court tO:

» —declare that, by failing to take the necessary measures to comply with the
judgment of the Court of 29 October 2009 in Case C-188/08 Commission v
Ireland concerning the failure of Ireland to fulfil its obligations under
Council Directive 75/442/EEC of 15 July 1975 on waste ...Ireland has failed
to fulfil its obligations under Article 260 TFEU;

» —order Ireland to pay to the Commission a lump sum of EUR 4 771.20
miultiplied by the number of days between the date of delivery of the
judgment in Case C-188/08 Commission v Ireland and the date of the
judgment in the present case (or the date of full compliance with the
judgment in Case C-188/08 Commission v Ireland , if such compliance
occurs while the present case is pending);

» —order Ireland to pay to the Commission a daily penalty payment of
EUR 26 173.44 from the date of judgment delivered in the present

proceedings to the date of compliance by Ireland with the judgment in Case
C-188/08 Commission v Ireland...




C-610/10 Commission v Spain

» —order the Kingdom of Spain to pay the Commission, from the date on which
judgment is delivered in the present case until the judgment in Commission v
Spain is complied with, a daily penalty payment in the amount of EUR 131 136
for the delay in complying with the judgment in Commission v Spain ;

» —order the Kingdom of Spain to pay the Commission, from the date of the
judgment in Commission v Spain until the date on which judgment is delivered in
the present case or the date on which that Member State puts an end to the
infringement, a lump sum in an amount calculated by multiplying a daily
amount of EUR 14 343 by the number of days over which the infringement has
continued;



Art 260 (2) cont.

* 2013: 5 rulings

¢ Commission v Belgium, C-533/11 (lump sum payment: €10,000,000; penalty: €
859,404 for each six-month period of non-compliance with the judgment under
Article 258 TFEU)

* Commission v the Czech Republic, C-241/11 (lump sum payment: € 250,000; no
daily penalty)

* Commission v Luxembourg, C-576/11 (lump sum payment: € 2,000,000; penalty: €
2,800 for each day of non-compliance with the judgment under Article 258 TFEU)

e Commission v Sweden, C-270/11 (lump sum payment: €3,000,000; no daily penalty)
¢ Commission v Germany, C-95/12 (no penalties)

* 2018: 2 casestothe CJ



Transposition Delay

* Better Regulation Directive & Citizens Rights Directive
(consumer rights in personal data online and privacy)
* Deadline in May 2011
* Full implementation by 7 MS (incl. UK)

* Partial implementation in 16 MS -> Reasoned Opinion from the
Commission




Lisbon Treaty Amendments |l

* Article 260(3) TFEU: late transposition of Directives (LTI)

* When the Commission brings a case before the Court .. on the
grounds that the MS has failed to fulfil its obligation to notify
measures transposing a directive adopted under a legislative
procedure, it may, when it deems appropriate, specify the amount of
the lump sum or penalty payment to be paid by the MS concerned
which it considers appropriate in the circumstances

* Financi ' JEU judgement

* Encourage timely transposition it +o purich

* Cannot be used for non-legislative directives (Art 290 & 291)

« Former procedure: 1{referral to CJ under Art 258 and 2 " referral to
CJ under Art 260(2). - 0nlY ‘fm Iaﬁisloww Olivees tvek.




Art 260(3) usage

2011 =9 decisions: daily penalties from 45k to 215K Euro

2012 = 35 decisions involving 12 Member States

Poland (10)

Slovenia (5)

the Netherlands and Finland (4 each)

* Belgium and Cyprus (3 each)

* Germany, Bulgaria, Slovakia, Luxembourg, Portugal and Hungary (1 each)

2013 = 14 referrals (9 MS)

Daily penalty: from € 4,224 to € 315,036.54

No lump sum payments as yet requested = speedy compliance not punishment?
2018 =23 cases



